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CONCEPT OF GIFT UNDER MUSLIM LAW

                                                                 

Abstract: 

A gift in general term can be defined as transfer of ownership of a property by one person to another. But in 

Islamic law the term gift is termed in the name of Hiba. Generally, gifts are regulated under Transfer of 

Property Act, 1882 but Hiba is regulated

the term Hiba, its features, its essentials, who can make Hiba and the Constitutional validity of Hiba. Through 

this article the author has also mentioned what can be the subject matter o

conditions for revocation of the same. On reading this article we can get a clear understanding about the Hiba 

and how it is different from the term gift described under the Transfer of Property Act. 

 

Keywords: Concept of Gift, Hiba, Muslim

 

Introduction:  

Gift, otherwise known as “Hiba” under Muslim law, is a transfer of property from a living person to another 

living person, without any consideration. Under Muslim

personal property. The Muslim Law only recognize

of ownership of the property which is to be bequeathed, and 

enjoy the property. The concept of gift developed in the period of 610 AD to 650 AD.Gifts a

Chapter-VII of Transfer of Property Act, 1882 but it does not apply to Hiba, it is governed by Muslim personal 

laws. 

In this article, the author defines the concept of Hiba, its features and essentials, and as well as discusses the 

competent person who can make Hiba and its constitutional validity.

 

Meaning of Hiba:  

Hiba involves the transfer of property among the living persons, which is unlimited in point of time. The 

meaning of the term “Hiba” differs according to individuals. Accordi
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CONCEPT OF GIFT UNDER MUSLIM LAW

                                                                 -   M. S. SAI ARAVIND1

A gift in general term can be defined as transfer of ownership of a property by one person to another. But in 

Islamic law the term gift is termed in the name of Hiba. Generally, gifts are regulated under Transfer of 

Property Act, 1882 but Hiba is regulated by personal laws of Muslims. In this Article the author has defined 

the term Hiba, its features, its essentials, who can make Hiba and the Constitutional validity of Hiba. Through 

this article the author has also mentioned what can be the subject matter of Hiba and revocation of Hiba and 

conditions for revocation of the same. On reading this article we can get a clear understanding about the Hiba 

and how it is different from the term gift described under the Transfer of Property Act. 

Concept of Gift, Hiba, Muslim  

otherwise known as “Hiba” under Muslim law, is a transfer of property from a living person to another 

living person, without any consideration. Under Muslim Law, there are no differences drawn among real and 

personal property. The Muslim Law only recognizes two concepts, namely- “Ayn

of ownership of the property which is to be bequeathed, and “Manafi”, which refers to the right to use and 

enjoy the property. The concept of gift developed in the period of 610 AD to 650 AD.Gifts a

VII of Transfer of Property Act, 1882 but it does not apply to Hiba, it is governed by Muslim personal 

In this article, the author defines the concept of Hiba, its features and essentials, and as well as discusses the 

tent person who can make Hiba and its constitutional validity. 

Hiba involves the transfer of property among the living persons, which is unlimited in point of time. The 

meaning of the term “Hiba” differs according to individuals. According to Hedaya
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A gift in general term can be defined as transfer of ownership of a property by one person to another. But in 

Islamic law the term gift is termed in the name of Hiba. Generally, gifts are regulated under Transfer of 

by personal laws of Muslims. In this Article the author has defined 

the term Hiba, its features, its essentials, who can make Hiba and the Constitutional validity of Hiba. Through 

f Hiba and revocation of Hiba and 

conditions for revocation of the same. On reading this article we can get a clear understanding about the Hiba 

and how it is different from the term gift described under the Transfer of Property Act.  

otherwise known as “Hiba” under Muslim law, is a transfer of property from a living person to another 

Law, there are no differences drawn among real and 

Ayn”, meaning the absolute right 

, which refers to the right to use and 

enjoy the property. The concept of gift developed in the period of 610 AD to 650 AD.Gifts are regulated under 

VII of Transfer of Property Act, 1882 but it does not apply to Hiba, it is governed by Muslim personal 

In this article, the author defines the concept of Hiba, its features and essentials, and as well as discusses the 

Hiba involves the transfer of property among the living persons, which is unlimited in point of time. The 

Hedaya– “Hiba is an unconditional 
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transfer of ownership in an existing property, made immediately without any consideration.

defines Hiba as “a voluntary gift without consideration of property by one person to another, to constitute the 

donee the proprietor of the subject-

immediately and without any exchange by one person to another and accepted by or on behalf of the latter.

Whereas Fyzee describes it as “the immedi

any return.”2 

 

Salient features of ‘Hiba’: 

1. Hiba generally involves the transfer of property as a result of the actions of parties to Hiba and not by the 

operation of any Law. If such Hiba is made by Court of Law or by Muslim Inheritance Law will not be valid.

2. Under Hiba, the property must be transferred only between the living persons voluntarily.

3. The property will be transferred in absolute interest and the person who receives the p

complete ownership rights over the property.

4. The property must be existing at the time of transfer. Transfer in respect of property that will exist in the 

future is void. 

5. Hiba comes into operation with immediate effect. Once the prop

his rights over the property. 

 

Competency of Donor: Capacity and Right:

A Donor is a person who makes the declaration of the gift. But as per the law, any Muslim man or woman who 

has attained the age of majority and a person of soundness is having the competency of the donor. The age of 

the majority for making the gift will be

guardian.  

 

Capacity:  

1. Mental Capacity: A person must be having a sound mind and he must be able to understand the legal 

consequences of his action. The gift made by an unsound person

must be acting on his own, he should not be coerced nor must be influenced to make the gift. 

of Husainna Bai Vs Zohara Bhai, the validity of a gift made by pardanasheen ladies was declared by the 

                                                           
2Concept of Gift Under Islamic Law, iPLeaders,

transfer of ownership in an existing property, made immediately without any consideration.

“a voluntary gift without consideration of property by one person to another, to constitute the 

-matter of the gift.” As per Mulla, “A Hiba is a transfer of property, made 

immediately and without any exchange by one person to another and accepted by or on behalf of the latter.

the immediate and unqualified transfer of the corpus of the property without 

1. Hiba generally involves the transfer of property as a result of the actions of parties to Hiba and not by the 

is made by Court of Law or by Muslim Inheritance Law will not be valid.

2. Under Hiba, the property must be transferred only between the living persons voluntarily.

3. The property will be transferred in absolute interest and the person who receives the p

complete ownership rights over the property. 

4. The property must be existing at the time of transfer. Transfer in respect of property that will exist in the 

5. Hiba comes into operation with immediate effect. Once the property is transferred, the transferor will lose 

Competency of Donor: Capacity and Right: 

A Donor is a person who makes the declaration of the gift. But as per the law, any Muslim man or woman who 

has attained the age of majority and a person of soundness is having the competency of the donor. The age of 

the majority for making the gift will be 18 years in normal cases and 21 years if he is under the custody of a 

A person must be having a sound mind and he must be able to understand the legal 

consequences of his action. The gift made by an unsound person is not valid. While making the gift, the donor 

must be acting on his own, he should not be coerced nor must be influenced to make the gift. 

, the validity of a gift made by pardanasheen ladies was declared by the 

Under Islamic Law, iPLeaders,https://blog.ipleaders.in/concept-of-gift-under-islamic

www.lawgicstratum.com 

transfer of ownership in an existing property, made immediately without any consideration.”Ameer Ali 

“a voluntary gift without consideration of property by one person to another, to constitute the 

A Hiba is a transfer of property, made 

immediately and without any exchange by one person to another and accepted by or on behalf of the latter.” 

ate and unqualified transfer of the corpus of the property without 

1. Hiba generally involves the transfer of property as a result of the actions of parties to Hiba and not by the 

is made by Court of Law or by Muslim Inheritance Law will not be valid. 

2. Under Hiba, the property must be transferred only between the living persons voluntarily. 

3. The property will be transferred in absolute interest and the person who receives the property will get 

4. The property must be existing at the time of transfer. Transfer in respect of property that will exist in the 

erty is transferred, the transferor will lose 

A Donor is a person who makes the declaration of the gift. But as per the law, any Muslim man or woman who 

has attained the age of majority and a person of soundness is having the competency of the donor. The age of 

18 years in normal cases and 21 years if he is under the custody of a 

A person must be having a sound mind and he must be able to understand the legal 

is not valid. While making the gift, the donor 

must be acting on his own, he should not be coerced nor must be influenced to make the gift. In the case 

, the validity of a gift made by pardanasheen ladies was declared by the 

islamic-law/ 
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court. The court held that- “When a gift is made by a pardanasheen lady, it is important to establish that the 

consent of the lady was free and she made the gift on her independent advice and the deed was executed from 

the lady under compulsion, it was not

2. Financial Capacity: According to the view of the Hanafi school, if an insolvent person wants to make a 

gift, he can make it so. However, a power is given to Kazi by which he can declare a gift 

not made in a bonafide manner. So, every gift must be made without any malafide intention. 

Right to make Hiba: Simply a person is having the capacity to make Hiba, he cannot do so. He must be 

having the right to make Hiba. Right in 

must have ownership rights on the property. The person making the transfer must be the legal owner of the 

property. If there existno ownership rights, the transfer cannot be made. The tran

interest of Donee. 

Competency of Donee: The person in whose favor gift is made is known as Donee. For being a valid Donee 

he need not be a Muslim. He may be of any religion, caste, sex, or even state of mind. The only requireme

that he must be in existence at the time of transfer.  

i) Child in the womb: A child in mother’s womb born alive within 6 months from the date on which gift is 

made is a lawful Donee. If the child dies after gift is made then the gift will become vo

alive in mother’s womb at the time of making of gift. If the child comes in to mother’s womb after the gift was 

made then the gift will become void ab initio.

ii) Juristic Person: A Juristic person includes firms, corporations, associ

person is a competent person to enter into contracts like a normal person. Hence the juristic person is also a 

competent Donee and a gift can be made to them. Ex. Gifts can be made in favor of a company, Schools or 

Temples, etc. 

iii) Two or more Donees: A Donee can be either an individual or maybe two or more persons. If the gift is 

made to two or more Donees all of them must be existing at the time of making the gift.

 

Essentials of Hiba:  

The Muslim law treats gift as a contact. So, the essentials of Hiba will be the same as Essentials for Contract. 

First, there must be an offer (izab), Second, there must be an acceptance (qabul) and lastly, there must be the 

transfer of the property i.e.,qazaba. It is important to view the case of 

                                                           
3Husainna Bai Vs Zohara Bhai AIR 1960 MP 60
 

“When a gift is made by a pardanasheen lady, it is important to establish that the 

consent of the lady was free and she made the gift on her independent advice and the deed was executed from 

the lady under compulsion, it was not her voluntary act, and hence, the deed was held invalid.”

According to the view of the Hanafi school, if an insolvent person wants to make a 

gift, he can make it so. However, a power is given to Kazi by which he can declare a gift 

not made in a bonafide manner. So, every gift must be made without any malafide intention. 

Simply a person is having the capacity to make Hiba, he cannot do so. He must be 

having the right to make Hiba. Right in the sense that the person who is gifting property to another person 

must have ownership rights on the property. The person making the transfer must be the legal owner of the 

property. If there existno ownership rights, the transfer cannot be made. The tran

The person in whose favor gift is made is known as Donee. For being a valid Donee 

he need not be a Muslim. He may be of any religion, caste, sex, or even state of mind. The only requireme

that he must be in existence at the time of transfer.   

A child in mother’s womb born alive within 6 months from the date on which gift is 

made is a lawful Donee. If the child dies after gift is made then the gift will become vo

alive in mother’s womb at the time of making of gift. If the child comes in to mother’s womb after the gift was 

made then the gift will become void ab initio. 

A Juristic person includes firms, corporations, associations, companies, etc. A juristic 

person is a competent person to enter into contracts like a normal person. Hence the juristic person is also a 

competent Donee and a gift can be made to them. Ex. Gifts can be made in favor of a company, Schools or 

A Donee can be either an individual or maybe two or more persons. If the gift is 

made to two or more Donees all of them must be existing at the time of making the gift.

contact. So, the essentials of Hiba will be the same as Essentials for Contract. 

First, there must be an offer (izab), Second, there must be an acceptance (qabul) and lastly, there must be the 

. It is important to view the case of Smt.Hussenabi v Husensab Hasan. In 

Zohara Bhai AIR 1960 MP 60 
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“When a gift is made by a pardanasheen lady, it is important to establish that the 

consent of the lady was free and she made the gift on her independent advice and the deed was executed from 

her voluntary act, and hence, the deed was held invalid.”3 

According to the view of the Hanafi school, if an insolvent person wants to make a 

gift, he can make it so. However, a power is given to Kazi by which he can declare a gift to be illegal if it is 

not made in a bonafide manner. So, every gift must be made without any malafide intention.  

Simply a person is having the capacity to make Hiba, he cannot do so. He must be 

the sense that the person who is gifting property to another person 

must have ownership rights on the property. The person making the transfer must be the legal owner of the 

property. If there existno ownership rights, the transfer cannot be made. The transfer must be in the absolute 

The person in whose favor gift is made is known as Donee. For being a valid Donee 

he need not be a Muslim. He may be of any religion, caste, sex, or even state of mind. The only requirement is 

A child in mother’s womb born alive within 6 months from the date on which gift is 

made is a lawful Donee. If the child dies after gift is made then the gift will become void. The child must be 

alive in mother’s womb at the time of making of gift. If the child comes in to mother’s womb after the gift was 

ations, companies, etc. A juristic 

person is a competent person to enter into contracts like a normal person. Hence the juristic person is also a 

competent Donee and a gift can be made to them. Ex. Gifts can be made in favor of a company, Schools or 

A Donee can be either an individual or maybe two or more persons. If the gift is 

made to two or more Donees all of them must be existing at the time of making the gift. 

contact. So, the essentials of Hiba will be the same as Essentials for Contract. 

First, there must be an offer (izab), Second, there must be an acceptance (qabul) and lastly, there must be the 

Smt.Hussenabi v Husensab Hasan. In 
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this case, a grandfather made an offer of a gift to his grandchildren. No express or implied acceptance was 

made by his major grandchildren. On behalf of minor grandchildren, offer wa

Court held that gift was void with regards to Major Grandchildren as the essentials are not met but the gift is 

valid with regards to minor grandchildren

 

1. Declaration by donor: The first and foremost essential for Hiba is the clear and unambiguous intention of 

the donor. A declaration can be said to be a statement that intends the donor to make the gift. The declaration 

can be done either orally or through written mean

it was held that under this law, it is not necessary that the declaration and acceptance must be in writing. It 

may be done either in oral or through the written method

‘Hibanama’. In the famous case of 

not written on stamp paper,Gauhati High Court held that the gift was valid

 

2. Acceptance by the Donee: A contract will become void if it is not accepted. Similarly, when a gift was 

made both the offer and acceptance must be present to make it a valid gift. A gift without acceptance is also 

void. The Donee must accept the offer of the gift made by the donor

person. For a minor or insane person, any guardian mentioned under the Islamic law can accept the gift on 

behalf of them. Those people include: i) Father, ii) Father’s Executor, iii) Paternal Grand

Paternal Grand Father’s Executor7. 

 

A3. Delivery of possession by donor and Donee taking possession:

123 of the Transfer of Property Act, 1882 does not apply to Muslim law. Under this law, Gift becomes 

complete when the donor delivers the possession, and Donee took possession 

come in to effect on the date when the donor delivers possession. When delivery is not made then the gift will 

become void. Delivery may be of two types. First is the 

possession.  

a) Actual delivery of possession: In this type of possession, the property will be handed over to the Donee 

physically. This type of possession is done in the case of tangible properties. It

                                                           
4Smt. Hussenabi v Husensab Hasan AIR 1989 Kant 218.
5IlahiSamsuddin v. JaitunbiMaqbul, (1994) 5 SCC 476
6Md. Hesabuddin v Md. Hesaruddin, AIR (1984) Pat, 203
7Sinha, R.K. ‘Muslim Law’, Central Law Agency, Allahabad, 2006, p176.

this case, a grandfather made an offer of a gift to his grandchildren. No express or implied acceptance was 

made by his major grandchildren. On behalf of minor grandchildren, offer was accepted. The Karnataka High 

Court held that gift was void with regards to Major Grandchildren as the essentials are not met but the gift is 

valid with regards to minor grandchildren4. The following can be said to be essentials of the gift.

The first and foremost essential for Hiba is the clear and unambiguous intention of 

the donor. A declaration can be said to be a statement that intends the donor to make the gift. The declaration 

can be done either orally or through written means. In the famous case of IlahiSamsuddin v. JaitunbiMaqbul

it was held that under this law, it is not necessary that the declaration and acceptance must be in writing. It 

may be done either in oral or through the written method5. When it is made in writing

In the famous case of Md. Hesabuddin v Md. Hesaruddin a will made by Muslim women and 

not written on stamp paper,Gauhati High Court held that the gift was valid6. 

A contract will become void if it is not accepted. Similarly, when a gift was 

made both the offer and acceptance must be present to make it a valid gift. A gift without acceptance is also 

void. The Donee must accept the offer of the gift made by the donor. The donee may be of any religion or any 

person. For a minor or insane person, any guardian mentioned under the Islamic law can accept the gift on 

behalf of them. Those people include: i) Father, ii) Father’s Executor, iii) Paternal Grand

 

3. Delivery of possession by donor and Donee taking possession: The formalities mentioned in Section 

123 of the Transfer of Property Act, 1882 does not apply to Muslim law. Under this law, Gift becomes 

donor delivers the possession, and Donee took possession 

come in to effect on the date when the donor delivers possession. When delivery is not made then the gift will 

become void. Delivery may be of two types. First is the actual delivery and next is constructive delivery of 

: In this type of possession, the property will be handed over to the Donee 

physically. This type of possession is done in the case of tangible properties. It

Smt. Hussenabi v Husensab Hasan AIR 1989 Kant 218. 
(1994) 5 SCC 476. 

AIR (1984) Pat, 203 
Sinha, R.K. ‘Muslim Law’, Central Law Agency, Allahabad, 2006, p176. 
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this case, a grandfather made an offer of a gift to his grandchildren. No express or implied acceptance was 

s accepted. The Karnataka High 

Court held that gift was void with regards to Major Grandchildren as the essentials are not met but the gift is 

. The following can be said to be essentials of the gift. 

The first and foremost essential for Hiba is the clear and unambiguous intention of 

the donor. A declaration can be said to be a statement that intends the donor to make the gift. The declaration 

IlahiSamsuddin v. JaitunbiMaqbul, 

it was held that under this law, it is not necessary that the declaration and acceptance must be in writing. It 

. When it is made in writing it is known as 

a will made by Muslim women and 

A contract will become void if it is not accepted. Similarly, when a gift was 

made both the offer and acceptance must be present to make it a valid gift. A gift without acceptance is also 

. The donee may be of any religion or any 

person. For a minor or insane person, any guardian mentioned under the Islamic law can accept the gift on 

behalf of them. Those people include: i) Father, ii) Father’s Executor, iii) Paternal Grand-Father, and iv) 

The formalities mentioned in Section 

123 of the Transfer of Property Act, 1882 does not apply to Muslim law. Under this law, Gift becomes 

donor delivers the possession, and Donee took possession of the property. The gift will 

come in to effect on the date when the donor delivers possession. When delivery is not made then the gift will 

actual delivery and next is constructive delivery of 

: In this type of possession, the property will be handed over to the Donee 

physically. This type of possession is done in the case of tangible properties. It may be either movable or 
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immovable. Where mutation proceedings have started and the donor died without delivering possession of the 

property then the gift will become void

b) Constructive delivery of possession

typically takes place when the property cannot be delivered through actual mode. This type of possession is 

sufficient for a valid gift in two cases. 1. When the property is intangible, 2. Where property is tangible but 

actual possession is not possible.  

 

When Constructive delivery of possession is complete: 

There arises a problem when immovable property is delivered in constructive delivery of possession. In India, 

there are two views with regards to the exact time when the de

constructive delivery of possession. 

i) Benefit theory: According to this theory, it is believed that the constructive delivery of possession is 

complete when the donee started to get benefits out of the property gifte

declared if the donor is enjoying the 

ii) Intention theory: As per this view, the constructive delivery of possession is complete on the date on which 

the donor intends to transfer the possession of the property to donee. The intention of the donor will differ 

from one case to another and also in circumstances.

 

The constitutional validity of Hiba: 

The Transfer of Property Act, 1882 is filled with principles relating to the transfer of property

to the sale, mortgage, charge, lease, and exchange, transfer of actionable claims, and gifts of property. All of 

the chapters will apply to Muslims except the gift chapter. With regards to the principles which are related to 

the disposition of property mentioned in chapter 2 of the Transfer of Property Act, 1882, the act says that 

‘nothing in the second Chapter of this Act 

Generally speaking, we may say that this exemption is violative of Article 14 of the Constitution of India 

which speaks about equality on the ground that it exempts particular religion. But in the case of Bibi Maniran 

v. Mohd. Ishaque, 10it was held that this exemption is not violative of Article 14 of the Constitution of India 

and this exemption is lawful. The concept of Hiba is included in the Shariyat Act of 1937 and to be regulated 

                                                           
8Noor Jahan v. Muftkhan, AIR (1970) All 170.
9Section 2 (d) of Transfer of Property Act, 1882
10Bibi Maniran v. Mohd. IshaqueAIR 1963 Pat 229

immovable. Where mutation proceedings have started and the donor died without delivering possession of the 

property then the gift will become void8. 

Constructive delivery of possession: Constructive delivery represents symbolic

typically takes place when the property cannot be delivered through actual mode. This type of possession is 

sufficient for a valid gift in two cases. 1. When the property is intangible, 2. Where property is tangible but 

When Constructive delivery of possession is complete:  

There arises a problem when immovable property is delivered in constructive delivery of possession. In India, 

there are two views with regards to the exact time when the delivery of property is done by way of 

constructive delivery of possession.  

i) Benefit theory: According to this theory, it is believed that the constructive delivery of possession is 

complete when the donee started to get benefits out of the property gifted to him. Where after the gift was 

declared if the donor is enjoying the benefits, then possession is incomplete.   

ii) Intention theory: As per this view, the constructive delivery of possession is complete on the date on which 

er the possession of the property to donee. The intention of the donor will differ 

from one case to another and also in circumstances. 

The constitutional validity of Hiba:  

The Transfer of Property Act, 1882 is filled with principles relating to the transfer of property

to the sale, mortgage, charge, lease, and exchange, transfer of actionable claims, and gifts of property. All of 

Muslims except the gift chapter. With regards to the principles which are related to 

the disposition of property mentioned in chapter 2 of the Transfer of Property Act, 1882, the act says that 

‘nothing in the second Chapter of this Act shall be deemed to affect any rule of Mohammedan Law’

Generally speaking, we may say that this exemption is violative of Article 14 of the Constitution of India 

which speaks about equality on the ground that it exempts particular religion. But in the case of Bibi Maniran 

it was held that this exemption is not violative of Article 14 of the Constitution of India 

and this exemption is lawful. The concept of Hiba is included in the Shariyat Act of 1937 and to be regulated 

Noor Jahan v. Muftkhan, AIR (1970) All 170. 
Section 2 (d) of Transfer of Property Act, 1882 
Bibi Maniran v. Mohd. IshaqueAIR 1963 Pat 229 
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which speaks about equality on the ground that it exempts particular religion. But in the case of Bibi Maniran 
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and this exemption is lawful. The concept of Hiba is included in the Shariyat Act of 1937 and to be regulated 
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by Islamic Law. So, the exemption gr

Article 14 of the Constitution of India. 

 

The subject matter of Hiba: 

The following constitutes the subject matter of Hiba under Islamic Law namely

1. Anything on which the right or p

property. It may be movable or immovable, tangible or intangible.

2. The property must be existing at the time of the making of the gift. The gift in respect of the future 

property is invalid. 

3. The ownership of the property must belong to the donor.

4. The property must be transferrable within the meaning of Section 6 of the Transfer of Property Act.

5. In respect of Hanafi law, any gift concerning undivided share in any property which is capable of 

division though with some exceptions is not complete and is not regular and will be valid when 

separated subsequently and possession is delivered. There are some exceptions to this rule. They are

a) Gift of the undivided share will be valid in the case of Hiba 

b) Hiba in respect of share which is a freehold property situated in large commercial town.

c) The doctrine of Musha concerning small plots of lands and not in case of specified share which 

is in large landed properties.

d) Hiba in respect of share situated inland company.

 

Revocation of Hiba: 

Under Islamic Law, all voluntary transactions

mentioned that the gift must have three essentials namely declaration made by the donor, acceptance made by 

the donee, and delivery of possession. So, revocation can be classified into two types n

i) Revocation before delivery of possession.

ii) Revocation after delivery of possession

 

Revocation before delivery of possession

Under Muslim Law, any gift is revocable before the gift is delivered for possession to the donee. This is 

because any gift is invalid if the delivery of possession doesn’t take place. So, all the gifts that are revoked 
                                                           
11Concept of Gift Under Muslim Law, Lawctopus, 

by Islamic Law. So, the exemption granted under Section 129 of the Transfer of Property Act does not violate 

Article 14 of the Constitution of India.  

The following constitutes the subject matter of Hiba under Islamic Law namely11

Anything on which the right or property may be exercised or anything that comes under the term of 

property. It may be movable or immovable, tangible or intangible. 

The property must be existing at the time of the making of the gift. The gift in respect of the future 

The ownership of the property must belong to the donor. 

The property must be transferrable within the meaning of Section 6 of the Transfer of Property Act.

In respect of Hanafi law, any gift concerning undivided share in any property which is capable of 

vision though with some exceptions is not complete and is not regular and will be valid when 

separated subsequently and possession is delivered. There are some exceptions to this rule. They are

Gift of the undivided share will be valid in the case of Hiba by one Co

Hiba in respect of share which is a freehold property situated in large commercial town.

The doctrine of Musha concerning small plots of lands and not in case of specified share which 

is in large landed properties. 

of share situated inland company. 

Under Islamic Law, all voluntary transactions are revocable and so in the case of Hiba. So, as it is already 

mentioned that the gift must have three essentials namely declaration made by the donor, acceptance made by 

the donee, and delivery of possession. So, revocation can be classified into two types n

i) Revocation before delivery of possession. 

ii) Revocation after delivery of possession 

Revocation before delivery of possession: 

Under Muslim Law, any gift is revocable before the gift is delivered for possession to the donee. This is 

gift is invalid if the delivery of possession doesn’t take place. So, all the gifts that are revoked 

Concept of Gift Under Muslim Law, Lawctopus, https://www.lawctopus.com/academike/concept
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anted under Section 129 of the Transfer of Property Act does not violate 

11:  

roperty may be exercised or anything that comes under the term of 

The property must be existing at the time of the making of the gift. The gift in respect of the future 

The property must be transferrable within the meaning of Section 6 of the Transfer of Property Act. 

In respect of Hanafi law, any gift concerning undivided share in any property which is capable of 

vision though with some exceptions is not complete and is not regular and will be valid when 

separated subsequently and possession is delivered. There are some exceptions to this rule. They are 

by one Co-heir to another 

Hiba in respect of share which is a freehold property situated in large commercial town. 

The doctrine of Musha concerning small plots of lands and not in case of specified share which 

revocable and so in the case of Hiba. So, as it is already 

mentioned that the gift must have three essentials namely declaration made by the donor, acceptance made by 

the donee, and delivery of possession. So, revocation can be classified into two types namely:  

Under Muslim Law, any gift is revocable before the gift is delivered for possession to the donee. This is 

gift is invalid if the delivery of possession doesn’t take place. So, all the gifts that are revoked 

https://www.lawctopus.com/academike/concept-of-gift-under-muslim-law/ 
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before delivery took place are valid revocation. For revocation, the court order is not necessary. The donor has 

the absolute right to revoke the gift. 

 

Revocation after delivery of possession

Under Islamic Law, Hiba, after it is delivered for possession, can be revoked only on two grounds namely:

1. with the consent of the Donee 

2. A decree passed by the Court of Law.

A mere declaration for revocation of the gift made by the donor or merely a suit is filed in court is not a 

ground for revocation of Hiba. The Donee is having absolute right to enjoy the property till a decree is passed 

by a Court of Law. According to the 

Those circumstances are12 

 When the gift was made by one spouse to another spouse

 When there is a degree of prohibited relationship between donor and donee.

 When both the gift maker and g

 When the subject matter of gift is not in possession with donee.

 When the value of the subject matter of the gift has increased.

 When the subject matter of gift lost its identity.

 When the donor from donee received something in return

 Where the primary object of the gift is to receive benefit by way of religious or spiritual.

 

Conclusion: 

The major subject matter of this article is to understand the concept of gift under Muslim law which is 

different from the concepts of gift u

that there is much difference between the terms “Gifts” under the Transfer of Property Act, 1882, and the term 

“Hiba” under Islamic Law. There are some differences between Gift and 

article and the elements which are essential for the gift can be said as:

 There shouldn’t be any consideration

 Donor, Donee, and subject matter of gift

 Transfer and acceptance of the gift.

                                                           
12Nawazish Ali Khan Vs Ali Raza Khan 30 AIR 1943 Oudh 243

before delivery took place are valid revocation. For revocation, the court order is not necessary. The donor has 

the absolute right to revoke the gift.  

evocation after delivery of possession: 

Under Islamic Law, Hiba, after it is delivered for possession, can be revoked only on two grounds namely:

2. A decree passed by the Court of Law. 

A mere declaration for revocation of the gift made by the donor or merely a suit is filed in court is not a 

ground for revocation of Hiba. The Donee is having absolute right to enjoy the property till a decree is passed 

by a Court of Law. According to the view of Hanafi School, a gift in certain circumstances can be revoked. 

When the gift was made by one spouse to another spouse 

When there is a degree of prohibited relationship between donor and donee.

When both the gift maker and gift receiver is dead. 

When the subject matter of gift is not in possession with donee. 

When the value of the subject matter of the gift has increased. 

When the subject matter of gift lost its identity. 

When the donor from donee received something in return (Iwaz) 

Where the primary object of the gift is to receive benefit by way of religious or spiritual.

The major subject matter of this article is to understand the concept of gift under Muslim law which is 

different from the concepts of gift used under other laws. While studying the law of gifts we should not forget 

that there is much difference between the terms “Gifts” under the Transfer of Property Act, 1882, and the term 

“Hiba” under Islamic Law. There are some differences between Gift and Hiba which is dealt with in this 

article and the elements which are essential for the gift can be said as: 

There shouldn’t be any consideration 

Donor, Donee, and subject matter of gift 

Transfer and acceptance of the gift. 
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before delivery took place are valid revocation. For revocation, the court order is not necessary. The donor has 

Under Islamic Law, Hiba, after it is delivered for possession, can be revoked only on two grounds namely: 

A mere declaration for revocation of the gift made by the donor or merely a suit is filed in court is not a 

ground for revocation of Hiba. The Donee is having absolute right to enjoy the property till a decree is passed 

view of Hanafi School, a gift in certain circumstances can be revoked. 

When there is a degree of prohibited relationship between donor and donee. 

Where the primary object of the gift is to receive benefit by way of religious or spiritual. 

The major subject matter of this article is to understand the concept of gift under Muslim law which is 

sed under other laws. While studying the law of gifts we should not forget 
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Whereas the author would like to remind you about the essentials of Hiba which are:

 Declaration made by the donor

 Acceptance made by Donee and 

 Delivery of possession. 

These are the important differences that exist between the Laws of Gifts mentioned under two laws and 

through this article the author had discussed the Laws of Gifts dealt under Muslim Law, its essentials, 

Constitutional Validity, and how it can be revoked and all these forms the basis for this article.

emind you about the essentials of Hiba which are:

Declaration made by the donor 

Acceptance made by Donee and  

These are the important differences that exist between the Laws of Gifts mentioned under two laws and 

the author had discussed the Laws of Gifts dealt under Muslim Law, its essentials, 

Constitutional Validity, and how it can be revoked and all these forms the basis for this article.
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